
 COMMERCIAL LAW

Antitrust

Auraria Student Housing at the Regency, LLC v. Campus Village Apartments, LLC, ---
F.3d ----2016 WL 7260600 (10th Cir. Dec. 15, 2016) (McHugh)

An apartment owner filed an action against a competitor under § 2 of the Sherman
Antitrust Act, alleging that the defendant competitor had conspired with the University of
Colorado–Denver (UC-Denver) to monopolize commerce.  UC-Denver had instituted a
residency requirement that  forced some  freshmen and international students to live at the
defendant’s apartment complex. But the University of Colorado Real Estate Foundation
(CUREF) was  the sole member of the defendant owner (Campus Village) and CUREF
operated Campus Village for the benefit of the University of Colorado system. Although the
plaintiff  alleged that UC-Denver participated in the conspiracy, it named only Campus
Village as a defendant.



The defendant moved for summary judgment on the grounds that the plaintiff failed
to identify the relevant market. The district court applied  Salco Corp. v. Gen. Motors Corp.,
517 F.2d 567, 576 (10th Cir. 1975) and held that the plaintiff was not required to identify the
relevant market.  The case went to the jury which returned a verdict in favor of the plaintiff.

The Tenth Circuit reversed. It held that:
 

1. “[A] plaintiff must identify the relevant market to make out a conspiracy-to-
monopolize claim under § 2. The market definition is relevant to the conspirators' intent to
monopolize and to whether the conduct harmed competition.” 2016 WL 7260600, at *10.
 

2. “[A] plaintiff may not need to establish a threshold level of market power in
some instances, but conclude that identification of the relevant market is required for all §
2 conspiracy claims. Such a result is compelled by the ‘any part’ language of the statute as
explained in  Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447  (1993)], but it is compelled
even more so by the requirement that the conspiracy is aimed at monopolization—an inquiry
that cannot be conducted in a vacuum.”2016 WL 7260600, at *12. 

3. The panel was not bound by Salco.

4. Because the plaintiff reasonably relied on Salco’s holding that it need not
identify the relevant market, the case should be remanded to the district court so that the
plaintiff could have a fair opportunity to prove the relevant market now.

5. Under the continuing conspiracy doctrine, the plaintiff’s claim was not barred
by the statute of limitations; and

6. The district court properly determined that state action immunity did not apply.

Consumer Product Safety Commission

Zen Magnets, LLC v. Consumer Product Safety Comm’n, 841 F.3d 1141 (10th Cir.
2016) (Ebel)

The petitioner, a manufacturer of magnets, filed an action challenging a regulation
promulgated by Respondent Consumer Product Safety Commission that restricted  the size
and strength of the rare earth magnets that the manufacturer sold.

The Tenth Circuit concluded that the Commission’s prerequisite factual findings
(which were compulsory under the Consumer Product Safety Act, 15 U.S.C. §§ 2051–2089)
were  incomplete and inadequately explained. It therefore remanded the case to the
Commission. 



Judge Ebel explained, “Even though the task may be difficult, the Commission is
required to advance some explanation that allows a reviewing court to evaluate whether the
cost of the lost utility is in fact outweighed by the benefits of the rule. . . . In this instance,
the Commission abdicated that responsibility by failing to assess the demand for and
usefulness of magnet sets as research and teaching tools. Without that information, the Court
cannot accurately gauge the full costs of the safety standard.”  841 F.3d at 1153-54.’

Judge Bacharach dissented.  In his view, the Commission’s rule was supported by
substantial evidence.  He would deny the manufacturer’s challenges and deny the petition for
review.

Contracts

SOLIDFX, LLC v. Jeppesen Sanderson, Inc., 841 F.3d 827 (10th Cir. 2016) (McHugh)

The plaintiff SOLIDFX, LLC, a software development company, filed a breach of
contract, state tort, and antitrust action against Jeppesen Sanderson, Inc., a subsidiary of
Boeing that develops aviation terminal charts.  The district court granted partial summary
judgment to Jeppesen on the antitrust claims. However, it submitted the remaining claims to
a jury, which awarded damages in excess of $43 million.

The Tenth Circuit affirmed the grant of summary judgment to the defendant Jeppesen
Sanderson, Inc., on the antitrust claims.

Judge McHugh explained, “When SOLIDFX requested access to the relevant toolkits
to create an iPad app, Jeppesen refused, asserting its copyrights and its desire to maintain the
exclusivity of those rights. This invocation of intellectual property rights was a presumptively
rational business justification.  And SOLIDFX did not present any rebuttal evidence to prove
Jeppesen acted solely with an anticompetitive motivation. Even though Jeppesen refused to
grant access to the toolkit to create an iPad app and the jury concluded Jeppesen breached
the License Agreement by its refusal, Jeppesen did not have an independent antitrust duty to
share its intellectual property with SOLIDFX. Thus, the district court correctly concluded
Jeppesen was not liable for antitrust damages because it had established a valid business
justification for its refusal to deal.” 841 F.3d at 843.

However, the court reversed the jury award to the Plaintiff Solidfx.  It reasoned that
the terms of the parties’ licensing agreement precluded the recovery of lost profits

Vehicle Market Research, Inc. v. Mitchell International, Inc., 839 F.3d 1251 (10th Cir.
2016) (McHugh)

A software developer filed  breach of contract and breach of the covenant of good
faith and fair dealing claims against an exclusive licensee, seeking to recovery royalties



allegedly owed pursuant to a software licensing agreement. The district court granted
summary judgment to the defendant licensees.  In a prior appeal, the Tenth Circuit reversed
and remanded. See 767 F.3d 987

On remand, the district court submitted the case to a jury,  which returned a verdict
for the defendant licensee.

In this second appeal, the Tenth Circuit affirmed. It held that (1) the law of the case
doctrine did not preclude the licensee from cross-examining the developer’s sole shareholder
about the bankruptcy valuation; (2) the developer waived appellate review of any objection
to the sole shareholder's bankruptcy valuation by admitting the valuation on direct
examination in its case-in-chief; and (3) as a matter of first impression, deposition testimony
of a witness designated as a representative of a corporation or other entity is merely an
evidentiary admission, rather than a judicial admission.

Sprint Nextel Corp. v. Middle Man, Inc., 822 F.3d 524 (10th Cir. 2016)(Bacharach)

The provider of wireless phone services filed an  action against a reseller of cell
phones that the reseller had purchased from the provider’s customers. The plaintiff provider
alleged that the reseller induced the provider’s customers to violate their service agreements.
The reseller counterclaimed for a declaration that the terms and conditions accompanying the
customers’ purchases of phones from the provider did not preclude customers from selling
the phones to the reseller.

The district court (a) granted the provider judgment on the pleadings on the
counterclaim, see 2014 WL 2602310, (b) denied the reseller’s  motion to amend the
judgment, 2015 WL 363957, (c) granted summary judgment for the provider on the breach
of contract claim, 2015 WL 1645388, (d) denied a second motion to amend the judgment,
2015 WL 163001, and (e) granted in part and denied in part the provider’s motion for entry
of final judgment and to voluntarily dismiss the remaining claims. 

The reseller appealed, and the Tenth Circuit reversed and remanded. The court held
that (1) the reseller had standing to appeal; (2)  the reseller did not waive or forfeit the
ambiguity argument; and (3) under Kansas law, the contract was ambiguous.

Judge Bacharach explained, “Because of this ambiguity, the district court could not
interpret the contract as a matter of law. Instead, interpretation was for the trier of fact. As
a result, the district court should not have granted Sprint judgment on the pleadings or
summary judgment.”  822 F.3d at 534.

However, the court also held that (4) the  district court did not abuse its discretion in
declining to consider an impaired-title argument by the reseller, and (5) “because the contract
was ambiguous, Middle Man [the reseller] was entitled to a trial—not a judgment.”  Id.



Thus, the district court properly denied the reseller’s motion for judgment on the
pleadings. 

Federal Deposit Insurance Corporation

Federal Deposit Insurance Corporation v. Kansas Bankers Surety Company, 840 F.3d
1167 (10th Cir. 2016) (Kelly)

The Federal Deposit Insurance Corporation (FDIC) sought to recover on a financial
institution crime bond. The district court granted  summary judgment to the
Defendant–Appellee Kansas Bankers Surety Co. (KBS).  See 105 F.Supp.3d 1234 (D. Colo.
2015). The district court held that the underlying bank, the New Frontier Bank of Greeley,
Colorado, had failed to submit a timely and complete proof of loss, thereby barring the
FDIC’s recovery on the bond.

The Tenth Circuit affirmed. 

Home Affordable Modification Program

George v. Urban Settlement Services, 833 F.3d 1242 (10th Cir. 2016) (Moritz)

Homeowners who had been denied loan assistance under Home Affordable
Modification Program (HAMP) sought to file a class action against a lender and its HAMP
administrator, asserting claims for violation of the Racketeer Influenced and Corrupt
Organizations Act (RICO) against both of the defendants, as well as a  claim for promissory
estoppel against the administrator. The district court dismissed the complaint, but the Tenth
Circuit reversed and remanded. 

The court held that (1) the complaint sufficiently alleged that the defendants were
distinct enterprises, as required for RICO claim; (2) the complaint sufficiently alleged that
the HAMP administrator participated in the operation and management of a RICO enterprise;
(3) the  complaint sufficiently alleged, with particularity, that defendants engaged in a pattern
of racketeering activity; (4) the complaint sufficiently alleged the lender’s promise, as
required to state claim for promissory estoppel under Colorado law; and (5) the complaint
sufficiently alleged reasonable reliance on the lender’s promise to provide permanent loan
modification, as required to state a claim for promissory estoppel. 

Intellectual Property

Forney Industries, Inc. v. Daco of Missouri, Inc., 835 F.3d 1238 (10th Cir. 2016)
(Hartz)

The  manufacturer of metalworking parts filed an action against a competitor, alleging



a violation of Lanham Act through infringement of its mark consisting of use of colors in its
packaging. The district court granted summary judgment for the competitor.
 

The manufacturer appealed, and the Tenth Circuit affirmed.  The court held that  as
a matter of apparent first impression, the use of color in product packaging can be inherently
distinctive (so that it is unnecessary to show secondary meaning to be protectable under
Lanham Act) only if specific colors are used in  a combination with a well-defined shape,
pattern, or other distinctive design; (2) the  manufacturer's description of its asserted trade
dress was too vague to satisfy requirement that the color scheme be used in combination with
a well defined shape, pattern, or other distinctive design in order to demonstrate that
packaging was inherently distinctive; and (3) the  manufacturer failed to demonstrate that its
asserted color mark used in its packaging had developed a secondary meaning sufficient for
mark to be protectable by the Lanham Act. 

BWP Media USA, Inc. v. Clarity Digital Group, LLC, 820 F.3d 1175(10th Cir. 2016)
(Kelly)

An owner of copyrights in celebrity photographs brought an action against an Internet
media company for infringement as result of the company’s independent contractors posting
celebrities’ pictures on the company’s website. The district court entered summary judgment
in favor of the media company pursuant to the safe harbor provision of the Digital
Millennium Copyright Act (DMCA). See 2015 WL 1538366.

The owner appealed, and the Tenth Circuit affirmed.  The court held that (1)
contractors were “users” within meaning of the safe harbor provision; and (2) the
infringement was not at the company’s direction; and (3) the company was not willfully blind
to the infringement. 

Savant Homes, Inc. v. Collins, 809 F.3d 1133 (Matheson) 

A custom home designer who held the registered copyright in a floor plan brought an
action against homeowners, builder, and designer, alleging copyright infringement,
contributory copyright infringement, civil conspiracy, trade dress infringement, and other
claims. The district court granted summary judgment for the defendants, and the custom
designer appealed.

The Tenth Circuit affirmed. It held that (1) the floor plan did not have any protectible
element or arrangement of elements, and (2) the floor plan was not inherently distinctive. 

Oil and Gas 

Entek GRB, LLC v. Stull Ranches, LLC, 840 F.3d 1239 (10th Cir. 2016) (Gorsuch)



A federal mineral lessee filed an action against a surface owner to secure access to
well located on surface estate owned by a third party. The district court granted in part and
denied in part the parties’ motions for summary judgment. See  937 F.Supp.2d 1328. The
lessee appealed. In a prior appeal, the Tenth Circuit vacated and remanded.
 

Following remand, the district court entered judgment for the lessee. See 113
F.Supp.3d 1113. The surface owner appealed, and the Tenth Circuit affirmed.  The court held
that the law of the case doctrine precluded the court’s reconsideration of issues that had been
raised in the first appeal. 

Judge Briscoe filed a concurrence. “I agree that law of the case controls here to
resolve most of the issues raised. Matters actually decided explicitly or implicitly become law
of the case. The balance of Stull's issues fail because they have been waived or forfeited. I
agree with the majority’s treatment of four of the five issues, and write only to more fully
address Stull's constitutional claims.”  840 F.3d at 1243.  She explained how those
constitutional claims had been forfeited.
 

Sundance Energy Oklahoma, LLC v. Dan D. Drilling Corporation,836 F.3d 1271
(10th Cir. 2016) (Moritz)

An energy company sued a drilling company for damages resulting from the total loss
of an oil and gas well. Following a jury trial, the district court entered judgment on a jury
verdict for energy company, awarded the energy company $1.2 million in damages, denied
the drilling company’s motion for new trial, and awarded the energy company’s attorney fees.
The defendant drilling company appealed.

The Tenth Circuit affirmed. It held that (1) under Oklahoma law, exculpatory clauses
cannot relieve a party to the agreement from fraud, willful injury, gross negligence, or
violation of the law; (2) the drilling company was not prejudiced by any error in district court
declining to give instruction that directed the jury to impute negligence of the energy
company’s onsite drilling supervisor to the energy company; (3) the drilling company failed
to establish that, but for the district court’s alleged errors in admitting evidence, there would
have been a contrary result at trial; and (4) the energy company was entitled to attorney fees
under Oklahoma law.

Trans-Western Petroleum, Inc. v. United States Gypsum Company, 830 F.3d 1171
(10th Cir. 2016) (Kelly) 

An oil and gas  lessee sued an oil and gas lessor, seeking a declaration that the lessee
held a valid lease and seeking damages for breach of contract and for breach of covenant of
quiet enjoyment. The district court granted the lessee partial summary judgment, and after
bench trial, awarded lessee only nominal damages based on value of lease on date of breach.



2007 WL 4270496.

Both partes appealed, and the  lessee moved to certify question of state law to the
Supreme Court of Utah. In a prior opinion, the Tenth Circuit granted the motion to certify
a question as to how expectation damages for breach of oil and gas lease should be measured.
The Supreme Court of Utah answered those questions. --- P.3d ----, 2016 WL 3369544.

The Tenth Circuit affirmed in part and remanded for a determination of damages.  It
held that the parties had formed an enforceable oil and gas lease. 

United States v. Badger, 818 F.3d 563  (10th Cir. 2016) (Hartz)

The government filed an  action against a judgment debtor, a corporation, limited
liability companies, and a trust, seeking a declaration that the entities were the debtor’s alter
egos. An alter ego finding would allow the government to pursue the defendants’ assets in
order to satisfy a consent judgment, under which debtor agreed to disgorgement of $5.8
million of profits from his securities fraud scheme. The district court  granted summary
judgment in favor of the defendants.

The government appealed, and the Tenth Circuit affirmed in part, reversed in part and
remanded. The court held that (1) Utah law recognized the government’s reverse-piercing
alter-ego theory of recovery; (2) resolution of the  government’s declaratory judgment claim
would not constitute advisory opinion; and (3) the action was not governed by the Fair Debt
Collection Practices  Act (FDCPA). 
 
Securities

Avenue Capital Management II, L.P. v. Schaden,--- F.3d ----, 2016 WL 7210052 (10th
Cir. Dec. 16, 2016) (Bacharach)

The plaintiff investment funds filed an action under § 10(b) of the Securities
Exchange Act of 1934 and Securities and Exchange Commission Rule 10b–5.3.  Their
allegations concerned a transaction to restructure Quiznos's debt. As defendants, they named 
former Quiznos managers and officers, claiming that they had fraudulently misrepresented
Quiznos’ financial condition.

The district court dismissed the action for failure to state a claim. The Tenth Circuit
affirmed. It held that the plaintiffs had failed to identify facts showing that their newly
acquired interests in Quiznos constituted “investment contracts” that constituted a  “security”
under 15 U.S.C. § 78c(a)(10).  Judge Bacharach explained that “Avenue and Fortress [the
plaintiffs] are sophisticated and informed investors that could make informed investment
decisions and intelligently exercise their control over Quiznos's operations; thus, Avenue and
Fortress controlled the profitability of their investments. What Avenue and Fortress



purchased was not an investment contract.” 2016 WL 7210052, at * 4.

The court also concluded that the plaintiffs had forfeited their other arguments by
failing to raise them in the district court.  It reasoned, in part, that the plaintiffs had failed to
establish a likelihood of success on either claim.

Securities and Exchange Commission v. Kokesh, 834 F.3d 1158 (10th Cir. 2016)
(Hartz)

The Securities and Exchange Commission (SEC) filed an enforcement action against
the owner of business development companies for misappropriation of funds in violation of
federal securities laws. After a jury returned a verdict in favor of the SEC, the district court
entered final judgment permanently enjoining the defendant from violating certain provisions
of the federal securities laws, ordered disgorgement of profits, and imposed prejudgment
interest and a civil penalty. See 2015 WL 11142470.

The defendant appealed, and the Tenth Circuit affirmed. The court held that (1) the
permanent injunction enjoining a future violation of federal securities law was remedial, not
a “penalty” or “forfeiture,” and, as a result, the five-year limitations (set forth in a statute
governing civil fines, penalties, and forfeitures) did not apply; (2) the equitable remedy of
disgorgement was not a “penalty” or “forfeiture” subject to five-year limitations period; and
(3) the argument that the district court improperly precluded an advice-of-counsel defense
in jury trial was waived on appeal. 

Anderson v. Spirit Aerosystems Holdings, Inc., 827 F.3d 1229 (10th Cir. 2016)
(Bacharach)

The plaintiff group of investors filed an action  under the Private Securities Litigation
Reform Act against a corporation which produced commercial aerostructures and four
corporate officers, alleging that defendants made misleading statements that artificially
inflated the corporation's stock price before it recorded a forward-loss charge. The district
court dismissed the action. See  105 F.Supp.3d 1246.

The investors appealed, and the Tenth Circuit affirmed. The court held that (1) the 
investors failed to allege facts allowing a cogent, compelling inference of scienter; (2)
corroborating witnesses’ generalized descriptions of internal meetings, cost reports, delays,
and mismanagement, did not contribute to a cogent, compelling inference of scienter; (3) the
allegation that officers were top executives of corporation who closely monitored projects
did not support the inference of scienter; (4) the officers’s alleged duty to disclose production
delays and cost overruns did not support an inference of scienter; (5) even if the officers’
statements were materially false, they did not support inference of scienter; and (6) disclosure
of risk did not support inference that officers had culpable state of mind.



Judge Lucero concurred in part and dissented in part.  He explained, “[The  plaintiffs’]
argument does not rest solely on future-looking statements. Rather, they contend that the
defendants made false statements about then-present facts. In my view, plaintiffs have
adequately alleged scienter and materiality as to statements made by [the corporation’s chief
executive officer and chief financial officer] regarding the existing performance of Spirit's
787 program.”  827 F.3d at 1251.

In re ZAGG Inc. Shareholder Derivative Action, 826 F.3d 1222 (10th Cir. 2016)
(Hartz)

The shareholders of a publicly held Nevada corporation filed a shareholder derivative
action against past and present officers and directors, asserting claims for breach of fiduciary
duty, corporate waste, and unjust enrichment, arising from failure to disclose in proxy
statements the chief executive officer's pledge of the corporation’s stock as security for a
margin account, and seeking damages, restitution, and other relief. The district court
dismissed on the grounds of a failure to make pre-suit demand and for failure to state a claim.

The shareholders appealed, and the Tenth Circuit affirmed. The court held that: (1)
the shareholders failed to sufficiently plead that the directors faced a substantial likelihood
of liability, as a basis for the argument that a presuit demand would have been futile, and (2)
the shareholders failed to sufficiently allege a director’s lack of independence from another
director. 

Securities and Exchange Commission (Administrative Law Judges’ Authority)

Bandimere v. United States Securities and Exchange Commission,   .December 27,
2016  --- F.3d ----, 2016 WL 7439007 (Dec. 27, 2016) (Matheson)

The SEC filed an administrative action against David Bandimere  a Colorado
businessman, alleging he violated various securities laws. An administrative law judge from
the  SEC presided over a  hearing and, after considering the evidence, held that  Mr.
Bandimere had committed the alleged violations. The ALJ  barred Mr. Bandimere from the
securities industry, ordered him to cease and desist from violating securities laws, imposed
civil penalties, and ordered disgorgement.  See David F. Bandimere, SEC Release No. 507,
2013 WL 5553898, at *61-84 (ALJ Oct. 8, 2013).

The SEC reviewed the initial decision and reached a similar result in a separate
opinion. David F. Bandimere, SEC Release No. 9972, 2015 WL 6575665 (Oct. 29, 2015).
During the agency proceedings, Mr. Bandimere's argument that the ALJ was an inferior
officer who had not been appointed under the Appointments Clause of the United States
Constitution,  U.S. Const. art. II, § 2, cl. 2.  The Appointments Clause provides,



[The President] shall nominate, and by and with the Advice and Consent of the
Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges
of the supreme Court, and all other Officers of the United States, whose
Appointments are not herein otherwise provided for, and which shall be
established by Law: but the Congress may by Law vest the Appointment of
such inferior Officers, as they think proper, in the President alone, in the
Courts of Law, or in the Heads of Departments 

The SEC rejected Mr. Bandimere’s constitutional challenge, but the SEC agreed with
him and granted his petition for review.  The court held that, based on Freytag v.
Commissioner of Internal Revenue, 501 U.S. 868 (1991), the SEC ALJ who presided over
the administrative enforcement action against Mr. Bandimere was an inferior officer who
was not constitutionally appointed and therefore held his office in violation of the
Appointments Clause

Judge Matheson explained, “SEC ALJs are more than mere aids to the agency. They
perform more than ministerial tasks. The governing statutes and regulations give them duties
comparable to the duties [of the Special Trial Judges appointed by the Tax Court] described
in Freytag. SEC ALJs carry out important functions  and exercis[e] significant authority
pursuant to the laws of the United States. The SEC's power to review its ALJs does not
transform them into lesser functionaries. Rather, it shows the ALJs are inferior officers
subordinate to the SEC commissioners. “  2016 WL 7439007, at *15.

Judge Briscoe filed a concurrence.  In her view, “[t]he dissent’s dire predictions about
hypothetical consequences of the majority’s  holding are exaggerated.”  2016 WL 7439007,
at *10.

Judge McKay dissented. In his view, “Notwithstanding the majority’s protestations
otherwise, today's opinion carries repercussions that will throw out of balance the teeter-totter
approach to determining which of all the federal officials are subject to the Appointments
Clause. While the Supreme Court perhaps opened the door to such an approach in Freytag
v. Commissioner, 501 U.S. 868 (1991), I would not throw it open any further, but in my view
that is exactly what the majority has done. I do not believe Freytag mandates the result
proposed here, and the probable consequences are too troublesome to risk without a clear
mandate from the Supreme Court.”  2016 WL 7439007, at *21.

Transportation regulations

Fox v. Transam Leasing, Inc., 839 F.3d 1209 (10th Cir. 2016) (Ebel)

Plaintiffs, three independent truckers representing themselves and a class of similarly
situated truck drivers (“truckers”), contended  that Defendants TransAm Trucking, Inc. and
TransAm Leasing, Inc. (collectively “TransAm”) violated the Department of Transportation's
truth-in-leasing regulations by requiring the truckers, who lease their trucks and driving
services to TransAm, to pay TransAm $15 each week to use TransAm's satellite



communications system.
 

The Tenth Circuit held that the $15 usage fee violated 49 C.F.R. § 376.12(i), which
precludes a motor carrier like TransAm from requiring a trucker “to purchase or rent any
products, equipment, or services from the authorized carrier as a condition of entering into
the lease arrangement.”  The court  affirmed partial summary judgment for the truckers. That
ruling  supported the truckers’ requests for injunctive and declaratory relief.

However, the truckers also asserted a claim for damages, which the district court
certified as a class action. Because the truckers failed to present any evidence of their
damages resulting from the unlawful usage fee, however, the Tenth Circuit held that the
district court should have entered summary judgment for TransAm on that damages claim.




