
FEDERAL STATUTES 

False Claims Act

United States v. The Boeing Company, 825 F.3d 1138 (10th Cir. 2016) (Moritz)

 Former employees of  Boeing filed a qui tam action under the False Claims Act. They
alleged that Boeing and one of its suppliers, Ducommun, Inc., had falsely certified that
several aircraft it sold to the government complied with all applicable Federal Aviation
Administration (FAA) regulations, even though they knew parts manufactured by
Ducommun and incorporated into the aircraft did not conform to FAA-approved designs.

The district court granted Boeing’s and Ducommun's respective motions for summary
judgment. It held that there were no genuine disputes of material fact as to the falsity,
scienter, and materiality elements of the claims. The district court also denied the relators’
motion to strike two FAA investigative reports. The court relied on those reports in granting
summary judgment to the relators

The Tenth Circuit affirmed.  It held that (1) the district court properly admitted the
FAA reports under  Federal Rule 803(8)(A)(iii), which concerns  factual findings from a
legally authorized investigation; (2) the plaintiffs had failed to offer evidence that anyone at
Boeing knowingly made a false certification; as a result, there was no genuine dispute of
material fact as  to whether Boeing acted with the requisite scienter to trigger False Claims



Act liability.

United States ex rel. Thomas v. Black & Veatch Special Projects Corp., 820 F.3d
1162 (10th Cir. 2016) (McHugh) 

Former employees of a government contractor brought a qui tam action against the
contractor under the False Claims Act.  The former employees alleged that the employer
violated the Act by creating false credentialing documentation to obtain work visas and
permits for its employees and by the presenting false claims to government officials in order
to obtain wage payments.
 

The district court granted summary judgment to the defendant contractor.  It
concluded, based on the undisputed facts, that the government knew about the allegations of
false credentialing  but continued to pay the contractor, even after learning of and
investigating the altered documents. In addition, the government did not demand a refund or
take any other adverse action against the contractor. Under these facts, the district court
determined that the Relators could not prove that the alleged violations were material to the
government’s payment decisions. 

 
The Tenth Circuit affirmed. The court held that, even if the contractor violated its

contract with the government, the violation was not material to the government’s payment
decisions, and thus did not violate the False Claims Act.  “At the time of summary judgment
USAID had paid over $209 million on BVSPC's invoices, the majority of which were
submitted after the Relators and BVSPC had notified USAID about the altered documents.” 
820 F.3d at 1172. 

Freedom of Information Act

Brown v. Perez, 835 F.3d 1223 (10th Cir. 2016) (Ebel)  

Former federal civilian employees who were eligible to receive Federal Employees'
Compensation Act (FECA) benefits filed an action under the Freedom of Information Act.
They sought information related to the appointment of referee physicians who were selected
by the United States Department of Labor Office of Workers Compensation to assess an
employee’s medical condition. The Plaintiffs’ requests focused on the statistics for referee
appointments for orthopedic physicians in Colorado over the previous ten years.  They also
requested screenshot printouts showing how the menus that the Office of Workers
Compensation were used to schedule appointments.

In response to the request, the agency released redacted reports generated by its
scheduling software.  The reports contained information regarding the total number of times
that physicians had served as referees or had been bypassed, as well as lists showing the
patient and date of each referee evaluation performed by the selected physicians within



certain time frames. In general, the physicians’ and injured workers’ names, addresses, and
other identifiers were redacted, although the injured workers’ zip codes remained visible. The
agency declined to provide printouts of the scheduling program’s on-screen menus.

The Plaintiffs’ instant FOIA action challenged the redactions of the doctors’ names
and addresses from four types of reports, as well as the agency’s withholding of screen
printouts. Plaintiffs contended that they could not  verify their suspicions about the OWC’s
scheduling practices unless they knew how often each physician had been assigned to
examine patients outside his or her zip code. The agency argued that the doctors’ names and
addresses were exempt from release under FOIA Exemptions 4 and 6, and that it could not 
be required under FOIA to create records—such as the requested screen printouts—that it
does not already maintain. 

On cross motions for summary judgment, the district court found in favor of the
government on all grounds.

The Tenth Circuit affirmed in part, reversed in part, and remanded. The court held
that:

1. FOIA Exemption 4 protects “trade secrets and commercial or financial
information [that is] obtained from a person and [is] privileged or confidential.” 5 U.S.C. §
552(b)(4). There were controverted disputes of material fact regarding the public availability
of the redacted data and potential of commercial harm.

2. FOIA Exemption 6 protects “personnel and medical files and similar files the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.”
5 U.S.C. § 552(b)(6). “[O]n this record, and given the meaningful differences between the
context of this appeal and our previous Exemption 6 cases, genuine disputes of material fact
regarding the scope of that referees’ privacy interest in their business addresses and referee
history remain outstanding. Yet, without knowing the full scope of the privacy interest
implicated, a court cannot properly perform the balancing test required by Exemption 6.
Consequently, summary judgment in the agency's favor on Exemption 6 was improper.”
835 F.3d at 1237.

3. The requested screenshots were not “existing electronic records” under FOIA.
“Our review of the record leads us to conclude that the undisputed evidence is that such
screenshots do not exist.  There is no contrary evidence that these images were electronically
stored in such a way that would enable their recovery. Therefore, for the government to
produce the requested printouts, it would have to open the software, input the relevant data,
and recreate a screen image that could be captured and produced. Because FOIA does not
require an agency to create records, the agency need not undertake that process. Accordingly,
summary judgment on the request for screen printouts was proper, so we affirm on that



issue.”  835 F.3d at 1237. 


