
 INDIAN LAW

A. Criminal Cases

Attorney Client Privilege

United States v. Merida, 828 F.3d 1203 (10th Cir. 2016) (McHugh)

After the denial of his motion for mistrial, the defendant, a former executive of
construction for the Choctaw Nation of Oklahoma, was convicted  of conspiracy to commit
theft or bribery of programs receiving federal funds, theft by an employee or officer of a
tribal government receiving federal funds, conspiracy to commit money laundering, and tax
fraud. 

The defendant appealed, and the Tenth Circuit affirmed. The court held that the
defendant did not hold attorney-client privilege as to a transcript of an interview with the
Nation’s attorneys.



Resisting or Interfering with an Officer

United States v. Wolfname, 835  F.3d 1214 (10th Cir. 2016) (Moritz)

The defendant was convicted  of resisting or interfering with a police officer with the
United States Bureau of Indian Affairs.  The Tenth Circuit reversed and remanded. It held
that (1) assault is an element of every conviction for resisting or interfering with an officer;
(2) the  district court's instructional error was plain;  (3) the instructional error affected
defendant's substantial rights; and (4) the instructional error seriously affected the fairness,
integrity, or public reputation of a judicial proceeding. 

Sexual Assaults

United States v. Willis, 826 F.3d 1265 (10th Cir. 2016) (McHugh)

The defendant was convicted in the district court of aggravated sexual abuse in Indian
country. The defendant appealed, and the Tenth Circuit affirmed.
  

The court held that (1) the district court did not abuse its discretion in determining that
a prior incident, offered as evidence of defendant’s prior commission of sexual assault, met
the applicable definition of that term; (2) evidence of the defendant’s prior commission of
sexual assaults was relevant; (3) the district court did not abuse its discretion in determining
that probative value of evidence of defendant’s prior commission of sexual assaults when he
was a juvenile was not substantially outweighed by danger of unfair prejudice; (4) the
defendant knowingly and intelligently waived his right to counsel; (5) the district court did
not abuse its discretion in denying the defendant’s motion to admit evidence of the victim’s
sexual behavior; and (6) even if improper vouching for the victim’s credibility occurred
during a federal agent’s testimony, any error in district court’s admitting the testimony was
harmless. 

B. Employment cases

Drury v. BNSF Railway Co., no. 15-3021, 2016 WL 4119068 (10th Cir. Aug. 2, 2016)
(Tymkovich) (unpublished)

The plaintiff filed an employment discrimination action pursuant to Title VII of the
Civil Rights Act, 42 U.S.C. § 2000e–2(a)(1), and 42 U.S.C. § 1981.  He alleged that his
demotion and his termination were the product of (1) race discrimination on account of his
Native American ancestry and (2) retaliation in violation of Kansas public policy. The
employer defended the case on the grounds that its adverse actions were taken because of 
poor job performance.



The district court granted summary judgment to the employer, and the Tenth Circuit
affirmed.  The appellate court reasoned that the evidence indicated that the racist comments
about Native Americans were made by coemployees who were not involved in the adverse
decisions.  The comments by supervisors were “exactly the kind of isolated or ambiguous
statements unrelated to the challenged action that we previously have held insufficient to
create a jury issue.”  2016 WL 4119068 , at * 4.  In addition, the plaintiff employee failed to
show that the reasons given for the adverse actions were pretextual.

On the retaliation claim, the Tenth Circuit reasoned that the employee had failed to 
produced evidence supporting a causal connection between his reports of misconduct by
employees and the adverse personnel actions.

C. Federal Indian Law 

Exhaustion of Tribal Remedies

United Planners Financial Services of America, L.P. v. Sac and Fox Nation, 654 Fed.
Appx. 376 (10th Cir. 2016) (Gorsuch) (unpublished)

The Sac and Fox Nation filed a tribal court action against a broker alleging breach of
contract. The tribal court dismissed the case on the grounds that the parties had entered into
an arbitration clause.  The arbitration board then dismissed the case on limitations grounds.
After that, the Nation filed an amended complaint in the tribal court action, asserting that the
dismissal of the arbitration proceeding meant that it could return to tribal court.  In response,
the broker filed a federal district court action seeking to enjoin the tribal court proceedings
on the grounds that the dispute had been fully resolved.

The district court dismissed the federal court action on the grounds that the broker and
not exhausted its tribal court remedies.  The Tenth Circuit affirmed.  It held that “United
Planners [the defendant broker] is certainly right that someone who isn't a tribal member
presents a federal question if he alleges a tribal court has asserted jurisdiction over him
unlawfully. But it’s also true that before anyone may bring a claim like that to district court,
he must first exhaust available tribal court remedies.  And, as the district court noted, that
much United Planners has not done.”  654 Fed. Appx at 377.



Indian Country

          Ute Indian Tribe of the Uintah v. Myton,  835 F.3d 1255 (10th Cir. 2016) (Gorsuch) 
The Ute Indian Tribe filed suit against cities, counties, and state officials, seeking

injunctive relief halting criminal prosecution of tribal member for alleged traffic offenses on
tribal lands that had been recognized by court decisions as Indian Country. The City of
Myton, Utah filed a motion to dismiss.  The district court granted the motion and certified
it for interlocutory appeal under FED. R. CIV. P. 54(b).

The Tenth Circuit reversed and remanded and directed that the case be assigned to a
different district court judge.

The Tenth Circuit held:

1. The Ute Tribe had sufficiently alleged that the lands at issue constituted Indian
country.  “To be sure, Myton disputes the facts alleged in the complaint. It contends that not
a single bit of land within its boundaries was subject to the 1945 restoration order. But if
Myton really wishes to dispute the facts alleged in a complaint, a motion to dismiss surely
isn't the proper way to go about it. At the motion to dismiss stage we and the district court
must construe all well-pleaded factual allegations in the light most favorable to the non-
movant and ask only if they state a plausible claim for relief. And the Tribe's factual
allegation that Myton includes land that qualifies as Indian country under the terms of Ute
V [ Ute Indian Tribe v. Utah , 114 F.3d 1513, 1521 (10th Cir. 1997)]is a good deal more than
plausible. Indeed, it is undisputed that Myton lies on land that was part of the Tribe's original
reservation.”  835 F.3d at 1260-61.

2. The checkerboard pattern of state, federal, and tribal jurisdiction that the Tribe
requested the district court to acknowledge and enforce did not violate equitable principles.
“[C]heckerboard jurisdiction is a fact of daily life throughout the West, the result of many
different congressional commands like those at issue here, and something many localities
have lived with successfully.  Myton offers no reason to think it has not done or cannot do
the same.  835 F.3d at 1262-63.

3.    The doctrine of laches did not support dismissal of the Tribe’s action.  “[W]hen
local governments started to assert jurisdiction over tribal members on tribal lands about
thirty years ago, the Tribe brought a suit to challenge their actions—and no one disputes that
the Tribe did so in a timely manner. Since then, the Tribe has consistently defended its
jurisdiction over lands throughout the original Ute reservation territories—lands that include
Myton.   . . . On this record, Myton’s claim to have long and justifiably expected that its town
contains no Indian country simply cannot withstand scrutiny.”  835 F.3d at 1263.

4. On remand, reassignment to a different district court judge was warranted.
“[T]he fact remains that the district court has failed to give effect to this court's mandate in



Ute V and has given us little reason to hope that things might change on remand or that this
long lingering dispute will soon find the finality it requires. Accordingly, while we see no
sign of bias in this case, we conclude reassignment of this and all related disputes is required
to ensure their just and timely resolution.”  835 F.3d at 1264.


