
CIVIL PROCEDURE

Arbitration

Ragab v. Howard, 841 F.3d 1134 (10th Cir. 2016) (Kelly)

The plaintiff filed an action against several defendants alleging misrepresentation and
the violation of  several consumer credit repair statutes.  The dispute arose out of six different
agreements that contained conflicting arbitration provisions. “Suffice it to say the conflicts
involve (1) which rules will govern, (2) how the arbitrator will be selected, (3) the notice
required to arbitrate, and (4) who would be entitled to attorneys’ fees and on what showing.” 
 841 F.3d at 1136.

The defendants filed a motion to compel arbitration, which the district court denied
on the grounds that there was no actual agreement to arbitrate. The court reasoned that there
was no meeting of the minds as to how claims that implicated the numerous agreements
would be arbitrated.

The Tenth Circuit affirmed. “[T]he conflicting details in the multiple arbitration
provisions indicate that there was no meeting of the minds with respect to arbitration. Such
a conclusion is fully supported by contract formation requirements in Colorado.”  841 F.3d
at 1138.



Judge Gorsuch dissented.  “Because the plaintiff asked for and received assent to three
arbitration clauses he drafted and signed three others, all in a commercial setting and while
represented by counsel, I just don't see how he can now seriously claim that he never
intended to arbitrate—or how we might rightly rescue him from the consequences of his
choice.”  841 F.3d at 1141.
  

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial
and Service Workers International Union and its Local 13-857 v. Phillips 66 Company, 839
F.3d 1198 (10th Cir. 2016) (Briscoe)

The United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied
Industrial and Service Workers International Union and its Local 13-857 filed two grievances
on behalf of employees and sought arbitration pursuant to the grievance procedure in the
parties’ collective bargaining agreement. The company refused to arbitrate, and the union
filed an action in federal district court seeking an order compelling arbitration.
 

The district court ruled in favor of the union, and the Tenth Circuit affirmed. “We
cannot say with positive assurance that the arbitration provision in the CBA is not susceptible
to an interpretation that covers the grievances. The Company does not rebut that
interpretation with forceful evidence of the parties' intent to exclude the grievances from
arbitration. Therefore, the parties must arbitrate both grievances.” 839 F.3d at 1208-09.

In re Cox Enterprises, Inc. Set-top Cable Television Box Antitrust Litigation, 835 F.3d
1195 (10th Cir. 2016) (Hartz)

The  Plaintiffs sought to bring  class actions against Cox Communications, Inc.,
claiming that it violated antitrust law by tying its premium cable service to rental of a set-top
box. The district court granted Cox's motions to compel arbitration. It then certified the
orders compelling arbitration for interlocutory appeal under 28 U.S.C. § 1292(b), and the
Tenth Circuit  granted the Plaintiffs permission to appeal.

The Plaintiffs argued that the arbitration order was  improper because (1) the dispute
was not within the scope of the arbitration agreement, (2) Cox waived its right to invoke
arbitration, and (3) Cox’s promise to arbitrate was illusory, so the arbitration agreement was 
unenforceable. 

The Tenth Circuit affirmed.  It held that the arbitration clause in the Plaintiffs’
subscriber agreements with Cox covered the present litigation and that Cox did not waive its
right to arbitration. The court did not address the Plaintiffs’' argument that Cox's promises
were illusory because the argument amounted to a challenge to the contract as a whole, which
was a question to be decided in the arbitration.



CEEG (Shanghai) Solar Science & Technology Co., Ltd. v. LUMOS LLC, 829 F.3d
1201 (10th Cir. 2016) (Lucero)

A Chinese seller of solar energy products filed an action against an American buyer,
seeking to confirm an arbitration award that was entered in China by arbitrators who were
appointed without the buyer’s input. The district court denied the seller's motion to confirm
the award and granted the buyer’s motion to dismiss. 

The Tenth Circuit affirmed. It held that (1) the Chinese-language notice of arbitration
was not reasonably calculated to apprise buyer of the arbitration proceedings, and (2) the
buyer was prejudiced by the failure to receive proper notice of the arbitration proceedings. 

Nesbitt v. FCNH, Inc., 811 F.3d 371 (10th Cir. 2016) (Briscoe)

A massage therapy student sought to bring a class action against an operator of
massage therapy schools, alleging that operator violated Fair Labor Standards Act by failing
to pay students for performing massages on customers. The district court denied the
operator’s motion to compel arbitration.

The Tenth Circuit affirmed. It held that (1) the  fact that the student could have opted
out of arbitration agreement did not preclude her from meeting her burden under the effective
vindication exception to the Federal Arbitration Act; (2) the fact that the student could have
sought deferred or reduced arbitration fees did not preclude her from meeting her burden on
the effective vindication exception; (3) the arbitration provisions requiring parties to split the
costs of arbitration and to pay her own attorney fees would prevent the student from
effectively vindicating her statutory rights under the FLSA.
 
Class Action Fairness Act (CAFA)

Hammond v. Stamps.Com, Inc., --- F.3d ----2016 WL 7367770 (10th Cir. Dec. 20,
2016) (Gorsuch)

The Plaintiff filed an action in a New Mexico state court alleging that the defendant
website had engaged in a misleading and unlawful trade practice–failing to explain monthly
subscription charges.  The defendant removed the case to federal court, but that court refused
jurisdiction. 

The Tenth Circuit reversed.  It held that the district court employed a different and
mistaken understanding of the statutory term–“in controversy.”  As Judge Gorsuch explained,
the district court “effectively required  Stamps.com to prove that a factfinder would (or
probably would) find damages in excess of the statutory amount. [in excess of $5 million
under 28 U.S.C. § 1332(d)(2)].  In reaching its decision to deny jurisdiction, the district court
emphasized that it's unlikely Ms. Hammond will be able to show all 312,000 customers



cancelled their accounts because of the company's alleged misrepresentations.”  2016 WL 
7367770, at * 2. 

“This probability based standard was incorrect. The question at this stage in the
proceedings isn't what damages the plaintiff will likely prove but what a factfinder might
conceivably lawfully award. And on that question — the only legally salient question before
us — no one has identified any legal impediment precluding a jury from finding all 312,000
persons entitled to relief. At the end of the day, even if it is highly improbable that the
Plaintiffs will recover the amounts Defendants have put into controversy, this does not meet
the legally impossible standard.  (And though it's beside the point, it is perhaps noteworthy
that even Ms. Hammond’s own probabilistic estimate about the likely outcome in this case
appears at odds with the district court's, for she has volunteered her belief that maybe half
of the 312,000 customers will ultimately prove entitled to recovery — an estimate that would
yield damages of between $4.98 million and $46 million before punitive damages, and no
one disputes punitive damages could exceed $20,000.).”  2016 WL  7367770, at * 2 (citations
and alterations omitted).

Dutcher v. Matheson, --- F.3d ----, 840 F.3d 1183  (10th Cir. 2016) (Holmes)

Borrowers sought to bring a  class action in state court against a national bank, a loan
servicer, a Utah-based attorney, and that Utah attorney’s law firm, alleging that the
defendants conducted nonjudicial foreclosure sales that did not comply with Utah law.  The
borrowers asserted claims for alleged violations of Utah statutes, conversion, wrongful lien,
wrongful foreclosure, and intentional infliction of emotional distress. After removal, the
district court dismissed the case for failure to state a claim.

In a prior appeal, the Tenth Circuit vacated and remanded for a determination of
whether jurisdiction under the Class Action Fairness Action was proper.  See 733 F.3d 980 
The district court then held that CAFA jurisdiction was proper. 
 

In this opinion, the Tenth Circuit affirmed that decision.  The court held that (1) the 
borrowers did not establish that local controversy exception to CAFA jurisdiction applied; 
(2) the borrowers did not establish that home state exception to CAFA jurisdiction applied;
(3) the district court properly declined to apply discretionary interests of justice exception to
CAFA jurisdiction; (4) principles of comity did not warrant remand to state court; (5) the 
federal banking statute, 12 U.S.C. § 92a(a), which governed the national bank’s activities as
trustee of the trust deed, and under which the sale of residence was governed by law of the
state in which the bank was located, was ambiguous as to state in which the national bank
was located and the court would therefore apply the federal regulation that clarified the
means of determining where a national bank was located--12 C.F.R. § 9.7(d).

Accordingly, the court affirmed the district court’s dismissal of the action, reasoning



that the borrowers failed to state a claim that national bank lacked authority to conduct
foreclosure sales. 

Judge Lucero filed a concurring opinion.  He explained, “Unfortunately, the plaintiffs
in this case have waived any arguments regarding Chevron or the interpretive canons noted
above.  In the absence of such a waiver, however, I would hold . . .  that § 9.7(d) is an
unreasonable interpretation of § 92a(a) and thus unworthy of deference. Under a more logical
construction of the statute, the applicable law would be that of the state where a trustee
exercises its power of sale. . . . [B]ecause Utah law grants the authority to conduct non-
judicial foreclosures only to members of the Utah State Bar or title insurance companies with
an office in Utah, Utah Code § 57–1–21(3), I would conclude that [the defendant] Recon
does not have the power to conduct non-judicial foreclosures of trust deeds in Utah.”
2016 WL 6471724, at * 19.

Judge Holmes then concurred with his own opinion. “ I write separately to offer some
clarifying remarks regarding the not infrequent use of the term “preemption” (or derivatives
thereof) in the context of 12 U.S.C. § 92a(a). Specifically, I hope to underscore that—insofar
as one can rightly call § 92a(a)’s effect on state law “preemption”—it is not ordinary conflict
preemption.”  2016 WL 6471724, at * 20.

Declaratory Judgments

Schell v. OXY USA Inc., 814 F.3d 1107 (10th Cir. 2016) (Holmes) 

Property owners filed a  class action against oil and gas company that operated gas
wells on their property pursuant to gas leases encumbering that property, seeking a
declaratory judgment and a permanent injunction regarding their right to free gas under
leases. The district court granted summary judgment to the property owners, see  822
F.Supp.2d 1125, but denied their motion for attorney fees, litigation expenses, and an
incentive award. 2013 WL 5876593. 

The oil and gas company appealed, and the property owners cross-appealed, and
moved to dismiss the appeal as moot.

The Tenth Circuit affirmed in part and dismissed in part as moot. The court held that
(1) the  company’s appeal of declaratory judgment against it was rendered moot by its sale
of all of its interests in leases to a third party; (2) the  balance of equities did not favor
vacating district court's declaratory judgment against the company after the action had been
rendered moot on appeal when the company sold all of its interests in the leases to the third
party; (3) an  award of attorney fees was not warranted under common-benefit exception to
American Rule; (4) as a matter of first impression, the statute providing that a court can order
further necessary or proper relief based on a declaratory judgment or decree is not an



independent basis to award attorney fees.
 
Forum non conveniens

Archangel Diamond Corp. Liquidating Trust v. Lukoil, 812 F.3d 799 (10th Cir. 2016)
(Briscoe)

A Canadian corporation’s liquidating trust as successor-in-interest brought an action
against a Russian corporation to recover on racketeering, contract, and tort claims arising out
of a Russian diamond mining joint venture. The corporation moved to dismiss for lack of
personal jurisdiction and forum non conveniens. The district court dismissed the case based
on forum non conveniens.

The Tenth Circuit affirmed. The court held that (1) Russia was an available and
adequate alternative forum; (2) Russian law would apply; (3) the district court did not abuse
its discretion in finding that, in balancing the interests of the parties, the relevant factor
slightly favored the plaintiff trust; “[e]ven if more witnesses are willing to come to the
United States than go to Russia, this does not change the fact that the majority of the parties'
key witnesses are outside the United States. The district court's conclusion was not plainly
unreasonable; even if this factor may arguably favor Archangel, we conclude that the district
court did not abuse its discretion in finding otherwise[;]” 812 F.3d at 807; and (4) the district
court also did not abuse its discretion in finding that the public interest strongly favored the
defendant corporation, and that, as a result, the case should be dismissed on grounds of 
forum non conveniens.

Offers of Judgment

Jacobson v. Credit Control Services, Inc., 815 F.3d 688 (10th Cir. 2016) (Kelly)

The plaintiff filed an action seeking actual and statutory damages under the Fair Debt
Collection Practices Act (FDCPA).  The defendant Credit Control Services made an offer
of judgment under Federal Rule of Civil Procedure 68 for $1,001, one dollar more than the
statutory damages sought, plus attorney fees and costs. Ms. Jacobson did not accept and the
offer lapsed under the rules. Several months later, Ms. Jacobson filed a notice waiving her
claim to actual damages. CCS moved to dismiss the case, arguing that the offer of judgment
would have accorded her the full amount of statutory damages she could recover, rendering
the action moot.

The district court agreed, finding that CCS offered Jacobson an amount that exceeded
what she could recover pursuant to 15 U.S.C. § 1692k(a).  On that basis, the district court
dismissed the action without prejudice and awarded costs to CCS.  



Both parties appealed and the Tenth Circuit Court held the matter in abeyance pending
the resolution of a Supreme Court case.  Subsequently, in  Campbell-Ewald Co. v. Gomez,
136 S.Ct. 663 (2016), the Supreme Court held that an unaccepted settlement offer does not, 
render a plaintiff’s case moot because the parties remain just as adverse as they were at the
outset of litigation without an accepted settlement offer.  136 S.Ct. at 670-72.

The parties then agreed that Gomez answered the questions pending in the appeal. The
Tenth Circuit vacated the judgment and assessment of costs, and remanded for continued
proceedings.

Subpoenas

El Encanto, Inc. v. Hatch Chile Company, Inc., 825 F.3d 1161 (10th Cir. 2016)
(Gorsuch)

 In a proceeding before the Trademark Trial and Appeal Board, a trademark applicant
moved to quash a subpoena filed by a chili pepper producer. The district court granted the
applicant’s motion to quash the subpoena, reasoning that it was issued to a nonparty.

The Tenth Circuit reversed. It held that a party to a Trademark Trial and Appeal Board
proceeding need not conduct an unnecessary deposition of a non-party before obtaining
nonparty documents pursuant to a subpoena issued pursuant to FED. R. CIV. P. 45. “[A] party
to a TTAB proceeding can obtain nonparty documents without wasting everyone’s time and
money with a deposition no one really wants.”  825 F.3d at 1167.


